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Qpi nion by Walters, Adm nistrative Tradenmark Judge:

Isle of Capri Casinos, Inc. has filed a trademark
application to register the mark BANANA CABANA for “retai
gift shops.”EI

The Trademark Exam ning Attorney has finally refused
regi stration under Section 2(d) of the Trademark Act, 15
U S. C 1052(d), on the ground that applicant’s mark so

resenbl es the mark BANANA CABANA, previously registered for

! Serial No. 75/702,486, in International Cass 35, filed May 11, 1999
based on use in conmerce, alleging first use and use in conmerce as of
August 1992.
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“restaurant services,”EI that, if used on or in connection
with applicant’s services, it would be likely to cause
confusion or m stake or to deceive.

Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. W affirmthe refusal to register.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the |ikelihood of
confusion issue. See Inre E. 1. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In
considering the evidence of record on these factors, we keep
in mnd that “[t]he fundanental inquiry nmandated by Section
2(d) goes to the cunul ative effect of differences in the
essential characteristics of the goods and differences in
the marks.” Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976); and In re Azteca
Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB 1999) and
the cases cited therein.

Considering, first, the marks, there is no question
that applicant’s nmark is identical to the registered mark
It is well established that when the nmarks at issue are the

sane or nearly so, the goods and/or services in question do

2 Registration No. 1,722,752 issued Cctober 6, 1992, to Angie S. and
John J. Avinger, in International Class 42. [Sections 8 and 15
af fidavits accepted and acknow edged, respectively.]
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not have to be identical to find that confusion is |ikely.
As we stated in In re Concordia International Forwarding
Corp., 222 USPQ 352, 356 (TTAB 1983), “...the greater the
degree of simlarity in the marks, the | esser the degree of
simlarity that is required of the products or services on
whi ch they are being used in order to support a hol ding of
| i kel i hood of confusion.”

The Exam ning Attorney contends that applicant’s gift
shop services are closely related to registrant’s restaurant
services. |In support of his position, the Exam ning
Attorney subm ted nunmerous copies of third-party
regi strations wherein the sanme mark is registered for
restaurant services and gift shop services and, in sone
cases, for casino services as well. The Exam ning Attorney
al so submtted excerpts fromthe LEXIS/NEXI S dat abase of
articles referring to, in particular, casinos and resorts
t hat house both restaurants and gift shops.

Applicant submtted the declaration of James D. Guay,
applicant’s vice president of marketing, who states that
applicant’s services are limted to gift shops located in
its casinos; that the gift shops are only advertised within
its casinos; that no food itens are sold in its gift shops;
and that, although applicant has both gift shops and
restaurants in its casinos, the restaurants have entirely

di fferent nanes, such as Calypso’s, Farraddays’ and
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Tradew nds. Applicant argues that the services are quite
different; that the respective services do not appeal to the
same market; and that its mark and the regi stered mark have
coexi sted for a nunber of years w thout any evidence of
act ual confusion.

The question of |ikelihood of confusion nust be
determ ned based on an anal ysis of the goods or services
recited in applicant’s application vis-a-vis the goods or
services recited in the registration, rather than what the
evi dence shows the goods or services actually are. Canadi an
| rperial Bank v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813, 1815 (Fed. Cir. 1987). See al so, Cctocom Systens,
Inc. v. Houston Conputer Services, Inc., 918 F.2d 937, 16
UsP2d 1783 (Fed. Cir. 1992); and The Chicago Corp. v. North
Aneri can Chicago Corp., 20 USPQ2d 1715 (TTAB 1991).
Further, it is a general rule that goods or services need
not be identical or even conpetitive in order to support a
finding of likelihood of confusion. Rather, it is enough
that goods or services are related in sonme manner or that
sonme circunstances surrounding their marketing are such that
they would be likely to be seen by the sane persons under
ci rcunst ances which could give rise, because of the narks
used therewith, to a mstaken belief that they originate
fromor are in sone way associated with the sanme producer or

that there is an associ ation between the producers of each
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parties’ goods or services. Inre Melville Corp., 18 USPQd
1386 (TTAB 1991), and cases cited therein.

Despite applicant’s contention’s regarding the specific
manner in which it offers its services wwthin its own
casinos, its recitation of services contains no such
limtations. Based on the evidence of record, we find that
applicant’s gift shop services are sufficiently related to
restaurant services that, if identified by identical or
substantially simlar marks, confusion as to source or
sponsorship is likely. Applicant’s own evidence indicates
that it offers both restaurant and gift shop services in its
casinos. The fact that applicant presently does so under
different marks is not persuasive of a different result
her ei n.

Wth regard to applicant’s assertion that it is aware
of no instances of actual confusion occurring as a result of
t he cont enporaneous use of the marks of applicant and
registrant, we note that, while a factor to be consi dered,

t he absence or presence of actual confusionis of little
probative val ue where we have little evidence pertaining to
the nature and extent of the use by applicant and
registrant. Moreover, the test under Section 2(d) is not
actual confusion but likelihood of confusion. See, In re
Kangaroos U.S. A, 223 USPQ 1025, 1026-1027 (TTAB 1984); and

In re General Mdtors Corp., 23 USPQ@d 1465, 1470-1471.
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Therefore, we conclude that in view of the identity of
applicant’s and registrant’s marks, their contenporaneous
use on the closely related services involved in this case is
likely to cause confusion as to the source or sponsorship of
such servi ces.

Deci sion: The refusal under Section 2(d) of the Act is

af firned.



